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t h e  

I n  n e g o t i a t e d  p r o c u r e m e n t s  t h e r e  is no 
r e q u i r e m e n t  t h a t  award b e  made on  t h e  b a s i s  
o f  t h e  lowest cost .  The p r o c u r i n g  a c t i v i t y  
h a s  t h e  d i s c r e t i o n  to  select  a h i g h e r  r a t e d  
t e c h n i c a l  p r o p o s a l  i n s t e a d  of a l o w  r a t e d ,  
lower cos t  p r o p o s a l  i f  d o i n g  so is  c o n s i s t e n t  
w i t h  t h e  e v a l u a t i o n  scheme i n  t h e  so l ic i ta -  
t i o n .  C o n s e q u e n t l y ,  t h e  protester is n o t  
a u t o m a t i c a l l y  e n t i t l e d  to  award m e r e l y  
b e c a u s e  h e  s u b m i t t e d  t h e  lowest cos t  
p r o p o s a l  , 

N o  matter how low i n  price and c a p a b l e  an  
o f f e r o r  may b e ,  t e c h n i c a l  e v a l u a t i o n s  are 
based on  t h e  i n f o r m a t i o n  s u b m i t t e d  i n  
p r o p o s a l s .  

GAO w i l l  n o t  r e v i e w  t h e  q u a l i f i c a t i o n s  o f  
agency  t e c h n i c a l  e v a l u a t i o n  p a n e l  members 
a b s e n t  a showing o f  f r a u d  or c o n f l i c t  of 
i n t e r e s t .  

P r o t e s t  a l l e g i n g  d e f e c t  i n  RFP must  be f i l e d  
p r i o r  to t h e  c l o s i n g  d a t e  set f o r  receipt o f  
p r  opo sa 1 s . 
Henderson Aer ia l  S u r v e y s ,  I n c .  ( H e n d e r s o n ) ,  p r o t e s t s  

award of a c o n t r a c t  to  Delta Aerial  S u r v e y s  (Del ta )  

30379 

u n d e r  r e q u e s t  for p r o p o s a l s  (RFP) No. 4-SP-70-00010 i s s u e d  
by t h e  Bureau  of R e c l a m a t i o n ,  Depar tment  o f  t h e  I n t e r i o r ,  
The s o l i c i t a t i o n  was f o r  e n g i n e e r i n g  s u r v e y s ,  a e r i a l  photo-  
g r a p h y  and d e s i g n  d a t a  for Kent  D i v e r s i o n  D a m ,  Rent  
R e s e r v o i r ,  Kent  C a n a l  and F u l l e r t o n  C a n a l ,  Nebraska. 
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The crux of  H e n d e r s o n ' s  p r o t e s t  i s  t h a t  t h e  p r o c u r i n g  
a c t i v i t y  i m p r o p e r l y  r e s t r i c t e d  t h e  f l i g h t  e l e v a t i o n  f o r  t h e  
a e r i a l  p h o t o g r a p h y  to  1 , 5 0 0  f e e t  a b o v e  g r o u n d ,  e v e n  t h o u g h  
t h e  RFP d i d  n o t  l ist  t h i s  r e q u i r e m e n t  a s  o n e  o f  t h e  e v a l u a -  
t i o n  factors.  H e n d e r s o n ' s  p r o p o s a l  p r o v i d e d  t h a t  i t s  a e r i a l  
p h o t o g r a p h y  would b e  f rom a n  e l e v a t i o n  of 1 ,900  f e e t  a b o v e  
t h e  g r o u n d .  
p r o p o s e d  t o  u s e  i t  c o u l d  a c h i e v e  t h e  a c c u r a c y  r e q u i r e d  f rom 
t h a t  e l e v a t i o n .  Hender son  c o n t e n d s  t h a t  t h i s  i m p r o p e r  
r e s t r i c t i o n  r e s u l t e d  i n  a loss  of p o i n t s  o n  t h e  e v a l u a t i o n  
o f  i t s  t e c h n i c a l  p r o p o s a l .  Hender son  a l s o  p r o t e s t s  award t o  
Delta o n  t h e  b a s i s  t h a t  i t s  p r i c e  p r o p o s a l  was $7 ,056  lower 
t h a n  D e l t a ' s  p r i c e  p r o p o s a l .  A l s o ,  H e n d e r s o n  protests  t h a t  
s e c t i o n  nMn of t h e  RFP, wh ich  l ists  t h e  g e n e r a l  c r i t e r i a  and  
t h e i r  g e n e r a l  w e i g h t s ,  is v a g u e  and  does n o t  g i v e  t h e  
o f f e r o r  a d e q u a t e  i n f o r m a t i o n  upon w h i c h  to  s u b m i t  i ts o f f e r .  

W e  d e n y  t h e  p r o t e s t  i n  p a r t  a n d  d i s m i s s  i t  i n  p a r t .  

T h e  RFP was i s s u e d  o n  J a n u a r y  6 ,  1 9 8 4 ,  a n d  1 7  f i r m s  
s u b m i t t e d  p r o p o s a l s .  The t e c h n i c a l  p r o p o s a l s  f o r  t h e s e  
f i r m s  were g i v e n  t o  a t e c h n i c a l  e v a l u a t i o n  committee f o r  
e v a l u a t i o n .  T h i s  committee w a s  made up  o f  t h r e e  e n g i n e e r s  
f rom t h e  B u r e a u  o f  R e c l a m a t i o n ' s  L o w e r  M i s s o u r i  Reg ion .  The 
p r i c e  p r o p o s a l s  o f  t h e  f i r m s  were e v a l u a t e d  b y  t h e  cont rac t  
s p e c i a l i s t  h a n d l i n g  t h e  p r o c u r e m e n t .  The  combined  e v a l u a -  
t i o n  d a t a  were g i v e n  t o  t h e  c o n t r a c t i n g  o f f i c e r  f o r  a selec- 
t i o n  of those f i r m s  to  be i n c l u d e d  i n  t h e  c o m p e t i t i v e  
r a n g e .  F o u r  f i r m s ,  i n c l u d i n g  H e n d e r s o n  and  Delta, were 
d e t e r m i n e d  t o  b e  i n  t h e  c o m p e t i t i v e  r a n g e .  T h e s e  f i r m s  were 
n o t i f i e d  o f  t h e  d e f i c i e n c e s  i n  t h e i r  p r o p o s a l s  and  g i v e n  an 
o p p o r t u n i t y  to  r e c t i f y  t h e  d e f i c i e n c i e s  b e f o r e  s u b m i s s i o n  of 
t h e  bes t  and f i n a l  o f f e r s .  All f o u r  o f  t h e  f i r l n s  i n  t h e  
c o m p e t i t i v e  r a n g e  s u b m i t t e d  t h e i r  b e s t  and  f i n a l  o f f e r s  by 
t h e  t i m e  set  f o r  receipt o f  b e s t  and  f i n a l  o f f e r s .  The 
t e c h n i c a l  p o r t i o n s  o f  t h e  b e s t  a n d  f i n a l  o f f e r s  were r e e v a l -  
u a t e d  b y  t h e  t e c h n i c a l  e v a l u a t i o n  committee. These e v a l u a -  
t i o n s ,  as w e l l  a s  t h e  cost  e v a l u a t i o n  d a t a ,  were g i v e n  t o  
t h e  c o n t r a c t i n g  o f f i c e r  t o  be u s e d  i n  t h e  s e l e c t i o n  o f  t h e  
c o n t r a c t o r .  T h e  s e l e c t i o n  was made o n  A p r i l  14, 1954. 
Award was made t o  Delta.  

Hender son  a r g u e s  t h a t  w i t h  t h e  e q u i p m e n t  i t  

A documen t  e n t i t l e d  " T e c h n i c a l  E v a l u a t i o n  F o r m , "  wh ich  
l i s ts  t h e  g e n e r a l  c r i t e r i a  l i s t e d  i n  s e c t i o n  "M"  o f  t h e  RFP 
a n d  s e v e r a l  s u b c r i t e r i a ,  was u s e d  f o r  e v a l u a t i o n  o f  t h e  
i n i t i a l  p r o p o s a l s  a s  w e l l  a s  t h e  best and  f i n a l  o f f e r s .  T h e  
s c o r i n g  of t h e  t e c h n i c a l  p r o p o s a l s  was a c c o m p l i s h e d  by  
m u l t i p l y i n g  t h e  sum of t h e  s u b c r i t e r i a  scores, 1 0 0  b e i n g  t h e  . 

t 



B-2 15 17 5 3 

maximum score, by  2.8. The t e c h n i c a l  score was a s s i g n e d  a n  
o v e r a l l  r e l a t i v e  w e i g h t  of 70 p e r c e n t  o f  t h e  t o t a l  
e v a l u a t i o n .  

The pr ice  e v a l u a t i o n  score was a r r i v e d  a t  by d i v i d i n g  
t h e  lowest p roposed  p r i c e  by t h e  i n d i v i d u a l  f i r m ' s  p roposed  
p r i c e  and m u l t i p l y i n g  t h a t  f i g u r e  by 120  ( t h e  maximum number 
of  p o i n t s  a l l o w e d  fo r  t h e  price e v a l u a t i o n  i n  s e c t i o n  "M" of 
t h e  RFP). The price was a s s i g n e d  a n  o v e r a l l  r e l a t i v e  w e i g h t  
of 30 p e r c e n t  of t h e  t o t a l  e v a l u a t i o n .  

T h e  t e c h n i c a l  score and t h e  pr ice  e v a l u a t i o n  score were 
combined to g i v e  a f i n a l  r a n k i n g  to  t h e  proposals. 

Rega rd ing  H e n d e r s o n ' s  c o m p l a i n t  t h a t  award was made t o  
a f i r m  whose p r i c e  p r o p o s a l  w a s  $7 ,056  h i g h e r  t h a n  its pro- 
p o s a l ,  i n  n e g o t i a t e d  p r o c u r e m e n t s  t h e r e  is  no r e q u i r e m e n t  
t h a t  award be made on  t h e  b a s i s  o f  t h e  lowest cost. The 
p r o c u r i n g  a c t i v i t y  h a s  t h e  d i s c r e t i o n  to  select ,  a s  i t  d i d  
i n  t h i s  case,  a h i g h e r  ra ted  t e c h n i c a l  p r o p o s a l  i n s t e a d  of a 
lower ra ted ,  lower c o s t  proposal i f  d o i n g  so is c o n s i s t e n t  
w i t h  t h e  e v a l u a t i o n  scheme i n  t h e  s o l i c i t a t i o n .  
Sys t ems ,  I n c . ,  E l e c t r o n  Tube D i v i s i o n ,  63  Comp. Gen. 585 
( 1 9 8 4 ) ,  8 4 - 2  C.P.D. II 317. A s  ment ioned  above ,  i n  t h e  

- See L i t t o n  

p r e s e n t  p r o c u r e m e n t ,  t h e  p r i c e  was g i v e n  a w e i g h t  of 30 
p e r c e n t  of t h e  t o t a l  e v a l u a t i o n  score and t h e  t e c h n i c a l  
e v a l u a t i o n  was g i v e n  a w e i g h t  of 70 p e r c e n t  o f  t h e  t o t a l  
e v a l u a t i o n .  The t e c h n i c a l  f a c t o r s  and p r i c e  were e v a l u a t e d  
s e p a r a t e l y  and t h e  scores of t h e  t w o  e v a l u a t i o n s  combined t o  
a r r i v e  a t  t h e  f i n a l  r a n k i n g  o f  t h e  p r o p o s a l s .  Delta 
r e c e i v e d  t h e  h i g h e s t  r a n k i n g  w i t h  a t o t a l  score of 369.43 
w h i l e  Henderson was second w i t h  a score o f  351.95. W e  f i n d  
t h a t  t h e  Bureau  of R e c l a m a t i o n ' s  s e l e c t i o n  o f  D e l t a  was 
c o n s i s t e n t  w i t h  t h e  s o l i c i t a t i o n ' s  e v a l u a t i o n  scheme. 

Henderson d o e s  n o t  q u e s t i o n  t h e  e v a l u a t i o n  methods  used 
by t h e  p r o c u r i n g  a c t i v i t y  to  a r r i v e  a t  t h e  above  scores. 
Henderson c o m p l a i n s  t h a t  i t  l o s t  e v a l u a t i o n  p o i n t s  a s  a 
r e s u l t  of t h e  t e c h n i c a l  e v a l u a t i o n  committee's e r r o n e o u s  
c o n c l u s i o n  t h a t  Henderson c o u l d  n o t ,  w i t h  t h e  equ ipmen t  i t  
p roposed  t o  u s e  fo r  t h e  a e r i a l  p h o t o g r a p h y ,  a c h i e v e  t h e  
r e q u i r e d  a c c u r a c y  above  t h e  e l e v a t i o n  o f  1 ,500  f e e t .  How- 
e v e r ,  t h e  r e c o r d  i n d i c a t e s  t h a t ,  e v e n  i f  Henderson were 
g i v e n  t h e  maximum number o f  p o i n t s  for  t h e  equ ipmen t  i n  
q u e s t i o n  and t h e  f l i g h t  h e i g h t  subcr i te r ia ,  i t s  score would 
be 363 .60 ,  w h i c h  wou ld  n o t  change i t s  r a n k i n g .  
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Henderson h a s  s u g g e s t e d  t h a t  i t  s h o u l d  have r e c e i v e d  a 
p e r f e c t  score (400) g i v e n  i ts  l o w  p r i c e  and p r o f e s s i o n a l  
background and t h a t  t h e  t e c h n i c a l  p a n e l  was n o t  q u a l i f i e d  t o  
e v a l u a t e  t h e  p r o p o s a l s .  However, no matter how l o w  i n  p r i c e  
and c a p a b l e  a n  o f f e ro r  may b e ,  t e c h n i c a l  e v a l u a t i o n s  are 
based  on  t h e  i n f o r m a t i o n  s u b m i t t e d  i n  proposals. 
M i c t r o n i c s ,  InC.,  B-215266, Nov. 13, 1584; 84-2 C.P.D. 
ll 521. I n  t h i s  case, i n  a d d i t i o n  to  i n f o r m a t i o n  f u r n i s h e d  
on p r o f e s s i o n a l  q u a l i f i c a t i o n s ,  o f f e r o r s  were e v a l u a t e d  on  
i n f o r m a t i o n  p r o v i d e d  o n  fac tors  i n c l u d i n g  t h e  w o r k  p l a n  pro- 
posed and t e c h n i c a l  e x p e r i e n c e  o n  p r e v i o u s  p r o j e c t s .  The 
e v a l u a t o r s  c o n s i d e r e d  a l l  t h e  f a c t o r s  and r a t e d  Delta h i g h e r  
t e c h n i c a l l y .  Moreover ,  w e  w i l l  n o t  r e v i e w  t h e  q u a l i f i c a -  
t i o n s  o f  agency  t e c h n i c a l  e v a l u a t i o n  p a n e l  members a b s e n t  a 
showing of f r a u d  or  c o n f l i c t  o f  i n t e r e s t .  - S e e  N a t i o n a l  
C o u n c i l  f o r  Urban Economic Development ,  I n c . ,  8-213434, 
Aug. 1, 1984, 84-2 C.P .D.  11 140. No f r a u d  or  c o n f l i c t  o f  
i n t e r e s t  h a s  been  shown i n  t h i s  case. 

H e n d e r s o n ' s  c o n t e n t i o n  t h a t  s e c t i o n  " M u  o f  t h e  RFP, 
which l i s ts  t h e  g e n e r a l  c r i t e r i a  and t h e i r  g e n e r a l  w e i g h t s ,  
is  vague  and does n o t  g i v e  t h e  o f f e r o r  a d e q u a t e  i n f o r m a t i o n  
upon which to  s u b m i t  i t s  o f f e r  i s  u n t i m e l y ,  since p r o t e s t s  
based on a l l e g e d  i m p r o p r i e t i e s  i n  a n  RFP q u s t  be  r a i s e d  
p r i o r  t o  t h e  c l o s i n g  d a t e  f o r  t h e  r e c e i p t  o f  i n i t i a l  propo- 
s a l s  t o  b e  c o n s i d e r e d  by o u r  O f f i c e .  - See Leo Kanner  
Associates, B-213520, Mar. 13, 1984, 84-1 C.P.D.  li 299; 
4 C.F.R. S 21.2(b)(l). Henderson d i d  n o t  ra ise  t h i s  i s s u e  
u n t i l  a f t e r  award.  
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